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*1 National Environnental Policy Act of 1969
Radi ati on

Radi ati on, El ectronagnetic, Hazardous Level
Radi ati on, Exposure

Radi ati on, Radi o Frequency

Report and Order adopted amending § 1.1305 to add to the list of “major actions” a
category of operations and facilities applicable to health and safety guidelines
for human exposure to radiof requency el ectromagnetic radiation. Applications for
such facilities will be treated as “nmmjor actions” as provided in the FCC Rules im
pl ementing the National Environnental Policy Act of 1969.

—Amrendnent of Part 1
Gen. Docket No. 79-144
FCC 85-90
In the Matter of
Responsi bility of the Federal Conmunicati ons Conmi ssion to consider biological ef-
fects of radiof requency radiati on when authorizing the use of radi of requency de-
Vi ces.
Potential effects of a reduction in the allowable | evel of radiofrequency radiation
on FCC aut horized conmuni cations services and equi pnent.
Gen. Docket No. 79-144
REPORT AND ORDER
Adopted: February 26, 1985; Released: March 14, 1985
BY THE COVM SSI ON:

. Summary

1. The Commission is anmending Part 1 of its rules inplenenting the National Envi-
ronmental Policy Act of 1969 (NEPA), 42 U.S.C. 88 4321 et seq. (1976). The anend-
ment provides for environmental analysis of nmmajor Conmi ssion actions that may re-
sult in non-conpliance with applicable health and safety guidelines for radiofre-
guency (RF) radiation. Qur processing guideline for determ ning the significance
of human exposure to RF radiation will be the “Radi o Frequency Protection Cuides”
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adopted in 1982 by the American National Standards Institute (ANSI). At this
time, the rule anmendment will only apply to major actions taken by the Comi ssion
with respect to the following facilities authorized by the FCC Rul es and Regul a-
tions: (1) broadcast facilities authorized under Part 73; (2) broadcast facili-
ties authorized under Part 74 (Subparts A and Gonly); (3) satellite-earth sta-
tions authorized under Part 25; and (4) experinmental facilities authorized under
Part 5. An acconpanyi ng Further Notice of Proposed Rule Making, also being issued
t oday, proposes to categorically exclude other FCC-regul ated facilities and opera-
tions fromthe provisions of this rule, except for shipboard satellite-earth term -
nal s.

1. Background

2. On June 7, 1979, the Federal Conmunications Conmi ssion (FCC) issued a Notice of
Inquiry (NO) concerning the responsibility of the FCC to consider biological ef-
fects of radiofrequency (RF) radiation when licensing facilities and authori zi ng
equi pnent that utilize RF energy.[™I The NO was designed to: (1) assist the FCC
in determ ning whether it is appropriate for the Comm ssion to take any action un-
der health and safety standards for exposure to RF radiation, and (2) provide docu-
mentation so that the FCC can adequately participate in rul enaki ng proceedi ngs of
ot her agencies to assure that any standards adopted adequately take into account
the inmpact on the licensees and equi pnent regul ated by the FCC.

*2 3. As a result of the conments received in response to the FCC s NO and our as-
sessnent of the Commission's statutory responsibilities under the National Environ-
mental Policy Act of 1969 (NEPA) [Pl the Conmmission issued a Notice of Proposed
Rul e Making (NPRM), on February 18, 1982, proposing to amend Section 1.1305 of the
Conmi ssion's Rul es and Regul ations inplenenting NEPA [P = py expanding the |ist of
“maj or actions” subject to the Commission's environmental processing standards, 47
C F.R § 1.1305. It proposed that applications for equipnment authorizations would
be treated as “mmjor actions” triggering environnental assessnent when the equip-
nment in question did not conply with RF radi ati on em ssion standards. It was al so
proposed that applications for construction pernits or licenses to transmt would
be treated as “mmjor actions” triggering environmental assessment when the proposed
operation would result in the exposure of workers or the general public to |evels
of RF radiation in excess of safe | evels established by federal agencies which have
jurisdiction to set such standards.

Il'l. Discussion

A. General
4. Atotal of twenty-three filings of conmrents and reply comrents were received at
the FCC in response to the Comm ssion's NPRMin Docket 79-144 and all comrents have

been consi dered. The respondents included individuals, broadcast groups, nmjor
corporations, trade associations, a |abor union, |ocal governnent officials, and
the U S. Environmental Protection Agency. A list of the parties filing coments

and reply conmrents in this proceedi ng can be found in Appendix 2.

5. Wth a few exceptions, respondents to the NPRM generally supported the thrust of
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t he Conmi ssion's proposal. The general tone of the coments indicated a desire by
many respondents that the Comm ssion clearly establish a policy regarding RF radi a-
tion hazards and clarify Conmi ssion and |icensee responsibilities in this area of
growi ng public concern. Several of the respondents al so suggested the Comi ssion
take actions that, we believe, go beyond the scope of this proceeding. Al t hough
various broadcast groups, such as the National Association of Broadcasters (NAB)
the TV Broadcasters Al Industry Conmittee (TVBAC), the Association for Broadcast
Engi neering Standards, Inc. (ABES), and the National Association of Public Televi-
sion Stations basically supported the proposed rule, they and others urged the Com
nmssion to issue a policy statenent dealing with federal preenption of |ocal and
state standards for RF radiation. For exanple, TVBAC urged the Commi ssion to “is-
sue a Policy Statenent which clearly and forcefully asserts its authority and in-
tention to preenpt unwarranted state or local RF radiation standards that arbitrar-
ily limt or preclude comrunications services to the public.”

6. Two respondents felt that the Comni ssion should not adopt the proposed rule
amendnment at this tine. The Utilities Tel ecomruni cati ons Council (UTC) recom
mended “that the Comm ssion postpone adoption of its proposal until the EPA or an-
ot her responsi ble federal agency establishes a |legally enforceabl e exposure stan-
dard.” UTC felt that it would be premature for the FCC to adopt its proposed rule
in view of the fact that various federal agencies “are only in the prelimnary
stages of standard devel opment and in light of the disparate views and positions of
scientists the world over concerning what constitutes a radiation ‘hazard ....”

*3 7. Simlarly, RCA Corporation, while endorsing the concept of national standards
and whil e recogni zing the proposed Conmm ssion regulation as “meritorious,” nonethe-
less felt that the Conmi ssion should “defer adoption of the regulations inplenent-
ing NEPA until such tinme as the Federal agencies issue suitable radiation stan-

dards.” RCA feared that if the Commi ssion adopted regul ati ons before the issuance
of federal standards, “such regul ations may be ineffective, inappropriate, or det-
rinmental to those persons regul ated thereunder.” The UTC and RCA comments, how

ever, were outwei ghed by those conmments supportive of our taking action at this
tinme.

8. It is our judgnent that the Conmission is required to make a threshold determi -
nation as to whether the facilities it approves are “mmjor Federal actions signifi-
cantly affecting the quality of the human environment,” thus triggering environ-
ment al review, regardless of whether federal guidelines or standards currently ex-
ist for general public exposure to RF radiation.!™l The Conmi ssion cannot avoid
its independent |egal obligation under NEPA to nake its own determ nation as to the
environnental inpact of its “mmjor actions.” Rat her, the Conm ssion nust conply
with its procedural duties under NEPA “to the fullest extent, unless there is a
clear conflict of statutory authority.”[™I Just as “[c]onsideration of adm nistra-
tive difficulty, delay or economic cost will not suffice to strip [ NEPA] of its
fundamental inmportance,” id., so too, the mere absence of a federal standard or in-
di vi dual agency experti se does not absol ve the Conmi ssion of its NEPA responsibili-
ties. Thus, an agency “cannot refuse to give serious consideration to environ-
mental factors nerely because it thinks that another agency should assume the re-
sponsi bility for pronoting the policies of NEPA ”[FNl
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B. Guidelines for RF Radi ati on Exposure
9. A mpjor topic of discussion anong the respondents was the matter of which RF
standard or guideline the Comm ssion should use as its criterion for identifying a

“maj or action” for processing under the NEPA rules. The Cccupational Safety and
Heal th Administration (OSHA) of the U S. Departnent of Labor has jurisdiction to
establ i sh RF exposure standards for workers. The U.S. Environmental Protection

Agency (EPA) has the authority to recommend safe |levels for exposure of the genera
public to RF radiation. Qur NPRM noted that OSHA had previously issued a radia-
tion protection guide for workers ™1 and that, until a federal standard for the
general public was devel oped, we proposed to use the OSHA workers' exposure guide-
lines for determ ning what constituted a “major action” with respect to genera
public exposure to RF radiation. In May 1982, OSHA proposed to revoke its advi-
sory standards, including the advisory standard for exposure of workers to non-

i oni zi ng radiation.!™! However, subsequently, OSHA reconsidered and decided to re-
tain its advisory standard for RF radiation. [P

*4 10. In light of OSHA's proposed revocation, sone respondents felt that the Com
m ssion should reconsider its proposal to use the OSHA guidelines. To quote the
Ameri can Radi o Rel ay League (ARRL), “OSHA's deci sion to now propose revocation of
its advisory standard on worker exposure to nonionizing radiation would effectively
knock the underpi nnings out of the FCC proposed Section 1.1305(d).” Q her par-
ties, including nost of the broadcast groups, did not think that OSHA' s action
shoul d affect the Comm ssion's proposal. For exanple, Satellite Business Systens
expressed the opinion that “OSHA proposed to withdraw its standard for procedura
reasons related to its powers under its enabling statute. It did not indicate any
di sapproval of the standard ...”"

11. GIE Service Corporation, Aeronautical Radio, Inc. (ARINC), ARRL, Thomas Agos-
ton, Donald E. Cark, and Mtorola, Inc. advanced an alternative approach. They
proposed that, in place of the OSHA guidelines, the Comm ssion should use, as an
interimor provisional standard, the voluntary RF radi ation protection guides is-
sued in 1982 by the Anmerican National Standards Institute (ANSI).[P™M0  GTE main-
tai ned that:
Al t hough the Commi ssion has expressed the opinion that it does not have the ex-
pertise to create health standards for RF and microwave radiation, ... the Com
nm ssion does have the expertise to recognize a technically sound radiati on stan-
dard, and, in the absence of other federal agency standards, adopt it as an in-
terimstandard. (enphasis in the original)

12. To support its position, GIE pointed to 1982 gui dance fromthe O fice of Man-
agenment and Budget encouraging reliance of federal agencies on voluntary stan-
dards. [P Other parties stated that they either endorsed or did not oppose Commis-
sion reliance on the ANSI radiation protection standard as a standard for purposes
of application processing under NEPA.

13. Al'though several of the broadcast groups would have preferred that the Comm s-
sion use the OSHA radi ation protection guide, they indicated that use of the ANS
standard woul d be acceptabl e. For exanple, to quote TVBAC, “[w] hile the ANS
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standards are nore stringent than the 10 mMWcm 2 standard at certain frequencies,
they are not so strigent as to inpair broadcasting services.” (TVBAC comrents, at
11). Simlarly, NAB expressed the view that “[t]he adoption of [the ANSI] stan-
dard woul d pose a hardship in only a few instances and would be infinitely better
than the patchwork of unrealistic and varying | ocal standards that is being devel -
oped in the absence of federal action.” (NAB conments, at 6). NAB mai nt ai ned
that even though there is “no evidence” that the OSHA guideline has failed to pro-
tect the public health adequately, “NAB recognizes that good arguments have been
made within the scientific community for a frequency-sensitive standard such as the
new one proposed by ANSI.” (1d.)

14. In its Conments, GTE Service Corporation further noted that the Commi ssion has
previously “made reference in its rules to nationally recogni zed standards” [FN2 ag
wel | as “recogni zed the work done by ANSI in other areas.”[™3 Citing “strong sup-
port” in the record of this proceeding for Conm ssion use of the ANSI standard,

GIE, therefore, reconmended that “[s]ince the current ANSI standard represents the
consensus of the experts active in the field, its recognition by the Conmm ssion as
an interimfederal standard would be in keeping with OVB's gui dance and woul d hel p
to stemthe tide of potentially conflicting | ocal standards.”

*5 15. Echoing GIE, Motorola, Inc. urged the Commi ssion to “adopt w thout nodifica-

tion the ANSI standard for human exposure to radi of requency radiation; it is tech-
nically sound and wi dely supported.” Mot orola went on to note that “in the ab-
sence of Governnent pronul gated standards, it is entirely appropriate for the FCC
to enploy those fornul ated by voluntary standards-devel opi ng bodies.” The ANS

standard, maintained Mtorola, “represents the best determ nation of nmany know -
edgeabl e parties, and could effectively be used on an interimbasis unless or unti
an appropriate Governnent agency promul gates new or different standards.”

16. In addition to comments filed during the official coment period follow ng our
NPRM in this proceeding, the ARRL filed a “Petition for Expedited Special Relief
and Declaratory Ruling” on March 20, 1984. Inits petition ARRL requested that
t he Conmi ssion issue “at the earliest possible moment” an interimpolicy statenent
and status report on the appropriateness of use of the ANSI standard as an RF pro-

tection guideline. ARRL restated its recomrendation filed previously that the
Conmi ssi on adopt the ANSI (C95.1-1982 standard as an interimradiation protection
gui del i ne. Simlar sentinments were expressed in a letter, dated August 27, 1984,

fromthe El ectromagnetic Energy Policy Alliance (EEPA) to Mark S. Fow er, Chairnan
of the FCC.

17. Significant m sgivings about Comm ssion use of the OSHA guidelines were ex-
pressed from anot her perspective in comments of the U S. Environmental Protection
Agency (EPA). EPA noted that, “[i]n general, we are in agreement with the subject
docunent as witten, but we have reservations about the use of the OSHA occupa-
tional standard as an interim standard for exposure of the general public until EPA
i ssues guidelines for exposure of the public.” EPA observed that factors rel ated
to environmental heat stress and the health of exposed individuals suggested that
the OSHA standard “may not provide adequate protection for certain segnents of the
public.”
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18. EPA advised that a plan for the devel opment of “Federal Radiation Protection
CGui dance for Public Exposure to Radi of requency Radi ati on” has been prepared by
EPA's O fice of Radiation Prograns. This plan called for rel ease of the proposed
gui dance for public coment by the fall of 1983 and publication of the final guid-
ance approxi mately one year |ater. EPA suggested that “[u]lntil such time, the FCC
shoul d consi der using a nore conservative approach to eval uating public exposure
than that provided in the OSHA standard.” I n Decenmber 1982, EPA issued an “Ad-
vance Notice of Proposed Recommendations,” indicating its intention to devel op
“Federal Guidance” for exposure of the general public to RF radiation. ™4 However
t he EPA recommrendati ons have not been officially released as of this date, and we
cannot predict what action EPA will ultimately take in this area.

19. Reservations about FCC adoption of the OSHA gui delines were al so expressed in
comments submitted by Oregon officials Donald E. Cark and Dr. Charles P. Schade
For exanpl e, Schade maintained that occupational exposure standards “do not protect
persons in the popul ation who m ght be especially sensitive to radi of requency en-
ergy.” He mentioned snmall children and persons with chronic illnesses as exanpl es
of individuals who m ght be adversely affected by the Comm ssion's use of an occu-
pati onal standard as a standard for exposure of the general public.

*6 20. There were two reasons for our initial proposal to rely on the OSHA occupa-
tional standard as an interimguideline for exposure of the general public.

First, no standard had been established by the Federal Government for exposure of

t he general public to RF radiation. Second, as indicated in the NPRM we believed
that some guideline is necessary to facilitate the Comm ssion's environnmental re-

vi ew process until such tine as EPA or another responsible federal agency recom
mends or adopts guidelines or standards for exposure of the general public to non-

i oni zi ng RF radi ation. [P\

21. Subsequent devel opnents, however, as noted, necessitated a reconsideration of
our initial proposal. In 1982, OSHA proposed to revoke the occupational RF radia-
tion protection guide. Al t hough OSHA reconsidered its original proposal and ulti-
mately decided to retain the RF advisory standard, that reconsideration was for
procedural rather than scientific reasons. Mor eover, sone of the respondents as
not ed, pointed out serious problens with Comm ssion reliance on the OSHA occupa-
tional standard to evaluate public exposure to RF radiation. Fi nally, as noted,
EPA has not yet devel oped “Federal Guidance” for public exposure to RF radiation

22. Absent a federal standard for exposure of the general population, and in the
face of the Conmi ssion's acknow edged statutory obligation under NEPA, two ques-
tions, therefore, remain. Under these circunmstances can the Conmi ssion rely on
exi sting exposure guidelines in view of the | ack of federal standards? If it can,
upon whi ch guidelines should it reply?

23. First, we believe that the Conm ssion can rely on existing exposure guidelines
as long as they are technically sound and scientifically supportable. This reli-
ance will enable us to fulfill our explicit NEPA statutory obligation to assess the
environnental inpact of our “major actions” with respect to potential RF and m cro-
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wave radi ati on hazards.

24. Second, regarding the exposure guidelines on which the Commission will rely, in
Iight of recent devel opnents, and as a result of comments received in this proceed-
ing, we are nodifying our original proposal for evaluating RF radiation exposure
(see Appendix 1). We are incorporating by reference into our NEPA rules the

gui del i nes reconmended by the American National Standards Institute (ANSI) entitled
“American National Standard Safety Levels with Respect to Human Exposure to Radio
Frequency El ectromagnetic Fields, 300 kHz to 100 GHz” (ANSI (C95.1-1982).[F™¢ W pe-
lieve that, for the present, our use of the ANSI guidelines will best inplenent our
statutory obligations under NEPA.

25. W have sel ected the non-governnent ANSI guidelines to eval uate general popul a-
tion and worker exposure to RF radi ation because they are scientifically based and
wi dely accepted guidelines that are applicable to the general population as well as

to workers. These ANSI guidelines were both nentioned in the NPRM and, as dis-
cussed in nore detail below, advocated by a nunber of the respondents in |lieu of
t he OSHA occupati onal exposure gui delines. Al t hough we have neither the expertise

nor the jurisdiction to devel op our own radi ati on exposure gui delines, we believe,
as supported by comrents received in this proceeding, that the Comm ssion does have
the expertise and authority to recogni ze technically sound standards pronul gated by
reput abl e and conpetent organi zati ons such as ANSI. The OSHA radiati on protection
gui de upon which we had originally proposed to rely was based directly on the prior
ANS| standard of 10 milliwatts per square centineter originally issued in 1966.[FN7
ANSI's revision of that standard, in 1982, reflected recently acquired know edge of
t he biol ogical effects of RF radiation. We, therefore, believe that the 1982 ANS
standard is nore appropriate than the OSHA advi sory gui deline. Furthernore, the
OSHA guidelines were witten as an exposure guide for workers, whereas the 1982
ANSI reconmendations “are intended to apply to non-occupational as well as to occu-
pati onal exposures.” The revi sed ANSI guidelines also apply to a broader fre-
guency range than the OSHA gui delines and, unlike the OSHA guidelines, contain rec-
omendati ons for exposure in the standard (AM broadcast band.

*7 26. W would prefer to defer in this area to the expert federal health and

saf ety agenci es. We believe, however, that NEPA requires us to consider the envi-
ronnmental inpact of the operations and facilities we |license or approve, regardless
of whether federal standards currently exist or we have the requisite expertise to

set such standards. For our purposes we require technically sound and wi dely rec-
ogni zed gui delines which are scientifically supportable. Therefore, we have cho-

sen with this rule amendnent to rely upon the w dely recogni zed 1982 ANSI RF radi a-
tion protection guidelines as an environnental processing trigger.

27. The Commission will be relying upon the ANSI guidelines to facilitate our envi-
ronmental review obligations under NEPA. [FM8  Under our NEPA rul es, environmental
concerns, such as RF radi ati on exposure, are wei ghed and bal anced i n naki ng a pub-
lic interest determ nation. If a proposed operation or facility will result in
human exposure in excess of the ANSI linits, environnental analysis will be re-

qui red. However, the application can be anended to reduce or elimnate the possi-
bility for excessive exposure. If an environnental inpact statenent is necessary,
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with regard to RF radiation, the ANSI guidelines will be used in determ ning
whet her the environnental inpact or risks outweigh the benefits of the proposal

28. W are aware of new or proposed recomendati ons for exposure to RF radiation
promul gat ed by ot her organi zati ons subsequent to the issuance of our NPRM For
exanpl e, new exposure guidelines, nmore restrictive than the ANSI standard for expo-
sure of the general public, were released in April, 1984, by the International Ra-
diation Protection Association (IRPA).[PM%  The National Council on Radiation Pro-
tection and Measurenents (NCRP) is currently devel opi ng RF exposure gui delines for
wor kers and the public. In addition, the American Conference of Governmental In-
dustrial Hygienists (AC@H) and the National Institute for GCccupational Safety and
Health (NI OSH) have recomrended or are devel opi ng recomendati ons for occupationa
exposure to RF radiation, and, as discussed previously, EPA has been in the process
of devel opi ng federal guidelines for RF exposure. Wi | e | RPA has now i ssued

gui del i nes and other groups nay do so in the future, we believe that the Conm ssion
shoul d act on the basis of the record before us at the present time rather than

post pone action indefinitely as we seek the ultimate standard. It is possible
that we may revisit this issue and recommend use of a different standard in the fu-
ture. However, for the present, the record before us supports use of the 1982

ANSI st andard.

C. License Renewal s and Modifications
29. W have determined that we are |legally obligated under NEPA to include |icense
renewal and facility nodification applications within the scope of our environ-

ment al processi ng gui del i nes. To clarify as well as qualify the applicability of
our amended NEPA processing rules to such applications, we would note the follow ng
poi nts. First, both the NEPA case |aw [P and regul ations of the Council on Envi -

ronmental Quality inplenmenting the statute [ pake clear that the statutory term
“maj or Federal action” includes both new and continuing federal activities such as
initial licensing as well as license renewal s and nodifications.

*8 30. Second, NEPA enconpasses continuing as well as initial federal actions so as
to make environmental quality and environmental protection ongoing concerns of

every federal agency.[™2 Third, with its enphasis on ongoing environmental quality
and protection under ever changing environmental circunstances, the NEPA statute
does not provide for grandfathering of any existing facility or project.[™3 The
procedural requirenents of the statute, however, are not applicable to, or trig-
gered by, existing facilities but only apply to, and are triggered by, applications
for new facilities, or renewals or nodifications, the approval of which would con-
stitute “major Federal actions significantly affecting the quality of the human en-
vi ronnment . ” [F\24]

31. Finally, based on industry conments received in this proceeding, it is our ex-
pectation that, in fact, the vast najority of license renewal and facility nodifi-
cation applications will conply with the ANSI standard we are incorporating today
into our NEPA processing guidelines. ™5 Thus, our approval of such applications in

nost instances will not constitute a “major Federal action significantly affecting
the quality of the human environnent” so as to trigger environmental processing
with respect to RF radiation. Therefore, as indicated earlier, we expect that
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nost |icensed operations seeking renewal or nodification of a previously approved
facility without increasing their RF em ssions, would, in effect, be exenpted from
further Comm ssion environmental processing of the particul ar application. Re-
mai ni ng then for such processing woul d be those applications which would not conply
with the RF radiation standards, including a minority of applications for new fa-
cilities, license renewals, and nodifications of existing facilities.

D. Eval uation of Conpliance

32. Many respondents raised questions that related to the eval uati on of whether a
facility or operation was in conpliance with a given standard. For exanpl e,

Ameri can Tel ephone and Tel egraph (AT&T) expressed its concern that “the intent of
the proposed rule is not sufficiently clear and ... this slight anmbiguity may re-
sult in an unnecessary burden to the Comm ssion as well as applicants.” AT&T ar -
gued that the proposed rule should address “real, not nerely hypothetical, situa-
tions in which the em ssion or exposure guidelines would be exceeded.” AT&T urged
that the rule nake specific reference to exposure “under normal working conditions”
and “using standard mai ntenance and repair practices” and, with respect to public
exposure, should nake specific reference to exposure “in normally accessible ar-
eas.”

33. Concern over neasurement procedures, particularly in the near-field of a radi-
ating source, was expressed by sone respondents. Motorola felt that adoption of

t he proposed rul es without establishing neasurement procedures was “in effect,
adoption of no [rJules at all .... [E]nforcenment of the rules could be next to im
possible in near-field situations. We urge the Commission to pronulgate [r]ules
only after appropriate neasurenent procedures have been established....” (enphasis
in original). Mot orol a, therefore, suggested that the Conmm ssion consider relying
upon the new ANSI standard as a basis for an RF radiation criterion in its NEPA
processi ng rul es because that standard provides for an alternative neasurenent
techni que for near-field exposure.

*9 34. NAB al so nentioned potential neasurenent problens and pointed out that far-
field neasurement techni ques and formulas may not be applicable in the near-field.
NAB suggested that broadcasters be allowed to rely on actual measurenents made by
qualified engineers in lieu of being obliged to use far-field formulas for charac-
terizing RF energy |evels.

35. Inits coments, NAB al so discussed the problem of |ocations where many differ-
ent sources of RF energy are present. NAB contended that “[i]n sone instances,
there is no practical alternative but to |ocate a variety of transmtting antennas
on one tall building or nountain peak. At these |l ocations, the cunulative radi a-
tion levels mght exceed the new ANSI standard—but al nbst never in any area acces-
sible to the public.” NAB suggested that the Commi ssion shoul d consider various
net hods to prevent exposure to hazardous radiation at these sites but naintained
that “[n]o licensee or applicant should be subjected to special processing where
transmtting equi pment under that licensee's control by itself produces radiation

| evel s not in excess of the standards.”

36. In order to address these various concerns related to the determ nation of com
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pliance with standards, and to give guidance to our |icensees, we plan to issue a

technical bulletin which will be devel oped by Conmi ssion staff before the effective
date of our rule amendnent. This bulletin will discuss prediction nethodol ogy,
eval uation of exposure situations, measurement problens, nultiple source siting,
and other rel evant issues. For exanple, in the case of a sinple, isolated, broad-

cast antenna, a “worst-case” prediction for power density in the far-field of the
antenna can be nade by dividing the effective isotropic radi ated power (El RP) by

ei ther 4??R? or ??R’ (depending on whet her 100% ground reflection is assunmed), where
R = the m ni mum di stance fromthe antenna where people m ght be exposed. Al t hough
generally applicable in the far-field, this prediction nethod could al so be used to
estimate a “worst-case” upper limt for intensities in the near-field of sinple,

i sol at ed, broadcast antennas. The use of such a formula could provide prina facie
evi dence that a station would be in conpliance with the ANSI standard. O her ap-
propriate nethods woul d be acceptable for evaluating conpliance, including actua
neasur enent data as suggested by NAB

37. Wth regard to AT&T's concerns over the interpretation of standards, we believe
that the ANSI standard on which we propose to rely is reasonably clear as to its

applicability. Since we intend to rely on guidelines established and defined by a
qual i fi ed, non-governnent, standard-setting organization, we are not in a position
to rewite or nodify them Such gui del i nes should be sel f-explanatory, and it

will be the responsibility of the applicant to denonstrate conpliance with them
However, to avoid confusion our forthcom ng bulletin will discuss applicability of
the ANSI standard and its interpretation. It should be enphasi zed t hat accessi -
bility is a key factor in determ ning conpliance with an exposure standard. Com

pliance can often be realized by appropriate restrictions on accessibility to the
envi ronnent surrounding an RF transmitting source.

*10 38. In the future, it is expected that various standard-setting agenci es and
organi zations will be issuing information on prediction nethods and nmeasur enent
procedures for use in evaluating exposure to RF radiation. For exanpl e, ANSI

EPA, and NCRP (see para. 28, supra) are all working separately to develop further
docunentation on this topic. In the neantine, as noted, the ANSI C95.1-1982 stan-
dard incorporates certain nmeasurement guidelines.![™® Therefore, our reliance on
the ANSI standard shoul d address the concerns expressed regarding the need for Com
m ssion clarification of measurement procedures.

39. Concerning the problemof nmultiple transmtters at the same |location, if a pro-
posed facility or nodification would result in an increnental increase in RF radia-
tion in an accessible area causing overall non-conpliance with the specified guide-
lines, then we can see no practical way to address this situation other than to re-
qui re an environnental assessnent of the proposal. Existing facilities that are
not proposing nodifications in their operations or are not applying for renewal
woul d not be subjected to NEPA processing under our rules. In the case of renew
als at nultiple-use sites, all licensees involved will be jointly responsible for
resol ving problens that may arise relative to exposure to RF radiation. Furt her
gui dance on eval uation of multiple-use situations will be provided in the bulletin.

E. Docket 79-163 and Categorical Excl usion
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40. Motorola, Inc., although generally supporting the Comm ssion's proposed rul e,
urged us to incorporate the substance of Docket No. 79-163 into this rul enaking

pr oceedi ng. Docket 79-163 invol ves amendi ng the Commission's rules for inplenent-
ing NEPA so that the rules will be in accordance with the latest directives of the
Counci|l on Environmental Quality (CEQ.[™7 |n particular, Mtorola argued that the
“categorical exclusion” principle of the rules proposed in Docket 79-163 shoul d be
i ncorporated here.[™8  According to Mdtorola, incorporation of the categorical ex-
clusion principle “will nost effectively accommopdate the |ikelihood that npost ap-
plications for equipnent authorizations or transmitting facilities will not have a
significant affect [sic] on the quality of the human environnent and thus be ex-
plicitly excluded fromthe Comm ssion's environnental processing requirenents.”
(enphases in original)

41. The Conmi ssi on understands the concerns of Mtorola regarding this issue. W
bel i eve, however, that it is beyond the scope of this present rul emaki ng proceedi ng
to incorporate into it the substance of Docket No. 79-163. Thi s present proceed-
ing is narrowmy limted in both scope and purpose and is designed solely and sinply
to add an RF radiation criterion to the Commi ssion's environmental processing

rul es. Docket No. 79-163, on the other hand, is a much broader proceedi ng which
woul d anmend the entire set of Conmission rules for inplementing NEPA in accordance
with revised NEPA regul ati ons i ssued by the Council on Environmental Quality. We
believe this latter proceedi ng deserves separate, thorough consideration by the

Conmi ssi on. Inclusion of this nore extensive proceeding within the confines of
t he present rul emaking would only confuse the latter's consideration and delay its
conpl eti on. Wth regard to Mdtorola's desire for “categorical exclusion” as pro-

posed in Docket 79-163, we point out that, by establishing a threshold for radia-
tion review under our NEPA procedures in Docket 79-144, we are, in effect, already
categorically excluding certain types of transmitting operations and facilities.

Mor eover, we are proposing in the acconmpanying Further Notice a broader application
of the principle of categorical exclusion.[Fe9

*11 F. Federal Preenption of Local and State Standards
42. W continue to be aware that, largely due to the |ack of a federal standard,
various state and local jurisdictions around the country either have adopted or

have proposed standards for exposure of the general public to RF radiation. The
i ssue of federal preenption of such |ocal and state RF standards was a recurring
thenme in nany of the comments. Several of the respondents stressed the need for a

federal radiation standard to preenpt possibly inconsistent and nonuniformstate
and local regulation of RF radiation.[™% (hers called for the issuance of a Com
m ssion policy statement on federal preenption of state and | ocal RF exposure stan-
dards that may adversely affect operations and public availability of interstate

t el ecommuni cati ons servi ces. [F¢l

43. W have revi ewed these coments closely and given the matter serious considera-
tion. However, we do not believe it is necessary at this time to resolve the is-
sue of federal preenption of state and | ocal RF radiation standards.[™?2  Shoul d
non-federal RF radiation standards be adopted, adversely affecting a licensee's
ability to engage in Conmi ssion-authorized activities, the Comm ssion will not
hesitate to consider this matter at that tinme.
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G Oher |ssues
44. Various respondents raised a few other issues, nostly dealing with particul ar

operations or exposure situations. For exanple, the Radio Oficers Union (RQU) of
the National Marine Engi neers' Beneficial Association, AFL-CIO, submtted coments
pertinent to the maritine nobile service. Al t hough RQU coul d foresee no RF haz-

ards associated with conventional maritime radio transnmtters and ship radar equip-
ment, the union felt that shipboard satellite earth stations posed a potential haz-
ard that should be pronptly addressed by OSHA and the FCC. The ROU stressed that
there are presently no safety regulations with regard to both installation and op-
eration of ship earth term nals. According to the RQU, the primary hazard of such
equi prent results fromtheir antennas frequently being mounted only a few feet
above deck |evel. The union al so expressed concern about port operation of satel-
lite equipnent with regard to tankers, LNG carriers, ammunition ships, and simlar
vessels, as well as the potential for exposure of persons standing docksi de.

45. Sone respondents urged the Commi ssion to exclude certain types of transmtters
from consi derati on under the NEPA processing rul es because of the apparent incapac-
ity of these devices to cause potentially hazardous exposure to RF radiation. For
exanpl e, Mtorola nmentioned portabl e radi os operating between 300 kHz and 1 GHz

wi th out put powers of seven watts or |ess. NAB suggested an exenption for nobile
el ectronic news gathering (“ENG) equi pment used by broadcasters. According to
NAB, “these services also pose virtually no health hazard because of the transient
nature of the exposure.” NAB further urged the Commi ssion to exclude all trans-
mtters with power outputs below ten watts fromthe environmental assessment rul es.
Simlarly, AR NC urged the Comm ssion to exclude the aeronautical nobile service
from considerati on under Section 1.1305, and ARRL proposed an exenption for amateur
radi o.

*12 46. These issues are inmportant and are of concern to the Comi ssion. Sugges-
tions concerning the placenment of antennas and the possible categorical exclusion
of specific types of transmtters provide us with useful information that can be

used in the devel opment of FCC policy with respect to the evaluation of the envi-

ronment al i nmpact of Comm ssion actions. Qur rule anmendrment will only apply to
transmitting facilities that, in our judgment, could have a significant environ-
nental effect with regard to RF radi ati on exposure. Q her types of transmtters

such as those di scussed above woul d be categorically excluded fromthe provisions
of the rule as proposed in our Further Notice. [P

47. Another topic nentioned by several respondents was the matter of FCC parti cipa-
tion in the rulemaking activities of health and safety agencies such as EPA and
OSHA. TVBAC poi nted out that one of the original purposes of this docket was to
provi de docurmentation the Comm ssion could use in assisting other government agen-
cies in devel oping RF safety standards that woul d adequately take into account the
i npact of standards on FCC regul at ees. TVBAC, ABES, and CBS all encouraged the
Conmi ssion to be an active participant in the proceedi ngs of other federal agen-

ci es. To quote TVBAC, “[t]he FCC should actively encourage and assist EPA and
OSHA i n devel oping definitive national RF radiation standards with due regard for
their effect on publicly inmportant comunications services.”
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48. In this context, it should be noted that the Conmi ssion has cooperated w th EPA
inits devel opment of “Federal Guidance” for public exposure to RF radiation. The
Conmi ssion has participated in nmeetings of an interagency working group that was
established by EPA to assist it in preparation of its guidelines. The FCC al so

mai ntains a liaison relationship with other agencies which may be involved in fu-
ture standard-setting activities with regard to RF radiation.

I V. Concl usi ons

49. As a result of our consideration of the comrents and reply comments received in
this proceeding and an anal ysis of the Conmi ssion's statutory obligations, we have
cone to the followi ng conclusions regardi ng potential radiofrequency (RF) radiation
hazards from FCC-regul ated operations and facilities. Al t hough the Commi ssion has
neither the expertise nor the authority to develop its own health and safety stan-
dards, we are required by the National Environnental Policy Act of 1969 (NEPA), 42
U S.C. 88 4321 et seq. (1976), to consider whether Conm ssion actions will signifi-
cantly affect the quality of the human environnent, 42 U.S.C. § 4332(2)(c). For
this reason, we are today anendi ng our rules inplementing NEPA to provide for as-
sessnent under our environmental rules of applications for construction pernits or
licenses to transmt, including renewals and nodifications thereof, which would re-
sult in non-conpliance with applicable health and safety standards for exposure to
RF radi ation. Qur concern is that any significant inmpact on the human environnent
with respect to RF radiation should be taken into account as a part of Commi ssion
procedures for approving transmitting facilities and operations.

*13 50. W had originally proposed to eval uate exposure of the popul ation at |arge
on the basis of the advisory guidelines issued by the Gccupational Safety and

Heal th Administration (OSHA) for exposure of workers to RF radiation. However,
the OSHA radi ati on protection guide was based on a non-governnent exposure standard
whi ch has since been revised in Iight of current know edge of the biol ogical ef-

fects of RF radiation. The revised standard is witten to apply to both workers
and the general public. Several respondents in this proceeding urged us to use
this widely recogni zed RF exposure standard, issued in 1982 by the Anmerican Na-
tional Standards Institute (ANSI), as an interimguideline. Sone respondents, in-

cluding the EPA, expressed concern over our original proposal to use a standard
that may not offer sufficient protection for the public with regard to radi ation
exposure. Additionally, the Ofice of Managenent and Budget has encouraged gov-
ernment use of voluntary, non-governnent standards whenever possible.

51. We believe the fact that there are currently no mandatory federal standards for
exposure of the public to RF radi ati on does not excuse us from our obligations un-
der NEPA to evaluate FCC actions for significant environnental inpact. Ther ef ore,
we have nodified our original proposal by adding a provision for using the revised
ANSI standard as a processing guideline for human exposure to RF radiation. The
ANSI standard will be the triggering nechani smfor environnental assessnent in all
situations where our rule anendnment applies.

52. W believe that applications for transmitting facilities which are in conpli-
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ance with applicable health and safety standards for RF radiation would not ordi-
narily have a significant effect on the environnent and thus would not fall within
our NEPA anal ytical processes, at least with regard to RF radiation. On the other
hand, applications for facilities that are not in conpliance with applicable health
and safety standards for RF radiation will require a nore thorough anal ysis of

their environmental inpact.[™4 The amendnent to our rules that we are nmaking today
wi Il assure that anal ysis. In our view then, our statutory obligations under NEPA
with respect to RF radiation will have been sati sfied.

53. Therefore, we are today adding a new paragraph (d) to Subpart | of Part 1 of
the Conmmission's Rules (see Appendix 1).!™% Under this rule, a narrative environ-
ment al statement and processing under our NEPA rules will be required for initial
and renewal |icensing applications or for applications seeking nodifications of ex-
isting facilities for the services and facilities listed belowif the operation in
guesti on would not conply with applicable guidelines for exposure of workers or the
general public to radi ofrequency radiation. Thi s rul e change uses nonconpl i ance
wi th guidelines issued by a widely recognized, non-government organization as the
processing trigger for invoking our environmental processing procedures.

*14 54. The rul e amendnent we are adopting today will initially only apply to ac-
tions taken by the Commission with respect to the following facilities authorized
by the FCC Rul es and Regul ations: (1) broadcast facilities authorized under Part
73; (2) broadcast facilities authorized under Part 74 (Subparts A and G only);
(3) satellite-earth stations authorized under Part 25; and (4) experinental fa-
cilities authorized under Part 5. Based on information received to date in this
proceedi ng, we believe that there is sufficient evidence that transmitting facili-
ties in these categories could possibly create situations in which applicable
safety standards for exposure to RF radiation m ght be exceeded. Because facili -
ties in the above categories may operate with relatively high power |evels or may
be |l ocated in or near accessible areas, such facilities will be subject to this
rul e amendnent and possi bl e NEPA processi ng.

55. Maxi mum power limtations for broadcast facilities authorized under Part 73
range from 50 kilowatts (AMradio) to over 5 megawatts (UHF tel evision). Al so,
for applicable Part 74 facilities there are no limtations on maxi mum power under
Subpart A (experinental broadcast stations), and under Subpart G (| ow power televi-
sion) no naxi mum for effective radi ated power is stipul ated. Therefore, these
various broadcast facilities nay operate with effective radi ated powers (ERP) of

t housands to millions of watts. Si nce broadcast transmitters are sometines |o-
cated in areas that are accessible to workers or the general public, and broadcast
stations generally transmt over mmjor portions of a 24 hour day, it is possible
that such transmitters could cause exposures in excess of safety standards. Mor e-
over, comments filed previously in this proceeding presented evidence that it is
possi bl e for sone broadcast facilities to create conditions that m ght lead to sig-
ni fi cant human exposure to RF radiation. [F\@

56. Transmitting satellite-earth stations authorized under Part 25 of the FCC Rul es
and Regul ations operate with very hi gh ERPs. However, the high degree of direc-
tionality of the transmtted beam nmakes excessive exposure unlikely. Qur experi -
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ence over the past several years in this area and on-site nmeasurenments have denon-
strated that normal design and operating practice make it highly unlikely that
wor kers or the general public would be exposed to excessive |levels of RF radiation

fromthese facilities. Nevert hel ess, we believe it necessary to subject these fa-
cilities to the provisions of this rule because of the high anbunts of RF energy
i nvol ved. Simlarly, experinental facilities authorized under Part 5 nay operate

with relatively high power |evels, and, therefore, will be subject to this rule
anendnent .

57. It should be noted at this point that we have al ready been review ng radiation
hazards of |and based satellite-earth stations as part of our domestic satellite-
earth station licensing process since our 1972 Menorandum Opi nion and Order in
Docket No. 16495.[F¥7 Since the rule amendment we adopt today will be applicable to
satellite-earth stations authorized under Part 25 of the FCC Rules, it will super-
sede the 1972 action.

*15 58. Wth regard to other categories of FCC-regul ated operations and facilities,
because of relatively | ow operating power levels, internmittent use, or relative in-
accessibility, it appears unlikely that they woul d cause exposure in excess of

saf ety standards during routine use. Therefore, we are today al so issuing a Fur-
ther Notice of Proposed Rule Mking [P jn which we propose to exclude fromthe
provisions of this rule other transmtting facilities and sources which are not in-
cluded in the categories |isted above. Through this Further Notice we are solic-
iting informati on, conmments, opinions, and suggestions relevant to the | egitinmacy
of this proposed categorical exclusion. Conments received in response to this
Further Notice will be used to determ ne whether further revisions are necessary at
this time in the FCC s rules with respect to this issue and whether there are other
RF sources and transmitting facilities which should be subject to this rule anend-
ment . As di scussed in note 34, supra, even though we are proposing to exclude a

| arge nunmber of Conmi ssion actions from consideration under this rule, the Comm s-
sion “on its own notion or on notion of any interested person, may determ ne that

t he environnental consequences of a particular action are such as to warrant prepa-
rati on of an environnental inpact statenent.” See § 1.1305(c) of the FCC Rul es
and Regul ations.

59. In our Further Notice we are al so proposing the inclusion of shipboard-
satellite earth stations, authorized under Part 83, Subpart AA, of the FCC Rul es
and Regul ations, in the category of facilities to which our rule amendnment woul d
apply. W believe that, because of the relatively high effective radi ated power
of ship-satellite earth stations, and because of the questions regarding safety
rai sed by the ROU, an environmental analysis of some of these transmitters may be

necessary. Even t hough the transmtted beans fromthese antennas are highly di-
rectional, there may be reason to be concerned over the possibility of excessive
exposure. However, we point out that at this time the inclusion of these facili-
ties is only a proposal, and we believe that a conplete record in support of this
action is needed. We invite comment on this proposal

60. Regardi ng paperwork burden, it should be noted that nost applicable FCC forns
al ready incorporate, or will be nodified to incorporate, a short provision inquir-
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ing as to whether the application would constitute a major action under our NEPA

rul es. Thi s check-off procedure will still be applicable with regard to the
anmended rul e. Mor eover, we believe that the overwhelmng majority of applications
to the Conmission will not be subject to environnental inpact analysis as provided

for in our NEPA rules and by this anendnent.

61. Wile we are aware of the adoption of standards in this area by |ocal and state
authorities, we do not believe it is necessary at this tine to resolve the issue of

federal preenption of state and |ocal RF radiation standards. Shoul d non-federa
standards be adopted, adversely affecting a licensee's ability to engage in Comm s-
sion-authorized activities, the Cormission will not hesitate to consider this mat-

ter at that tinme.

*16 62. In sumary, because of the requirenents of the National Environnental Pol -
icy Act, we are adopting an amendment to Part 1 of our rules which will enable the
Conmi ssion to consider whether its actions will significantly affect “the quality
of the human environnent” with respect to human exposure to radi of requency radi a-
tion. At the present tinme we will rely on provisions of the ANSI RF radiation
standard as a processing guideline to evaluate applications under our environnenta
processi ng rul es. We believe that our use of the widely recogni zed ANSI standard
will, at this tine, best nmeet our obligations under NEPA for environnental analysis
of exposure to RF radiation.

V. Regulatory Flexibility Act Final Analysis [F\¥]

A. Reason for action

The Conmi ssion has consi dered coments received in response to its Notice of Pro-
posed Rul e Making in Docket 79-144. The comrents received generally support the
view that a clarification of Commission responsibilities is required to avoid con-
fusi on anmong those entities regulated by the Comm ssion regarding their own respon-
sibilities with respect to potential hazards of radiofrequency (RF) radiation
Furthernmore, the National Environmental Policy Act of 1969 (NEPA), 42 U.S.C. 8§
4321 et seq. (1976), requires the Comm ssion to consider whether the facilities and
operations it licenses or authorizes will significantly affect “the quality of the
human environnent.” For these reasons, we are anmending our rules inplenenting
NEPA t o address situations involving non-conpliance with standards for exposure to
RF radi ation.

B. The objective

The Conmission is anending its rules inplementing NEPA in order to clarify its pol-
icy with regard to potential hazards fromRF radiation enmitted by transmtting fa-
cilities that we license or authorize and to conmply with our |egal obligations un-
der NEPA.

C. Legal basis

This action is based on the obligations inposed on the Comm ssion by NEPA, supra,
and is in furtherance of 88 4(i), 4(j), and 303(r) of the Conmuni cations Act of
1934, as anended, 47 U. S.C. 88 154(i), 154(j) and 303(r) (1978). These provi si ons
permt the Conmission to make rul es and regul ati ons not inconsistent with other ex-
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isting laws, “as may be necessary in the execution of its functions,” and “to carry
out the provisions of” the Conmunications Act.

D. Description, potential inpact and nunber of small entities affected

It is expected that there will be no significant inpact on nost small entities that
t he FCC regul at es. Smal|l entities that nay be in violation of present or future
health and safety standards for RF radiation could be affected because of correc-
tive actions that might be necessary to bring theminto conpliance. However, we
believe that the great najority of the facilities |licensed or authorized by the
Conmission will be in conmpliance with the indicated radiation guidelines.

E. Recording, recordkeeping, and other conpliance requirenents

No specific record-keeping requirenments are contained in the new rul es. Certain
applicants for construction permts, licenses, renewals, and facility nodifications
may be expected to show conpliance with an RF radiation exposure standard. “Major
actions,” as defined under our NEPA rules, will include facilities not in conpli-
ance with provisions of standard C95.1-1982 recomended by the Anerican Nationa
Standards Institute. Applicants for construction permits, licenses to transmt or
renewal s thereof, or nodifications to existing facilities nmust notify the Conmm s-
sion when the operation in question would not conply with the provisions of the
guidelines indicated in Section 1.1305(d) and indicate what corrective measures or
precautions will be taken to assure conpliance. Such notice can be provided

t hrough applicable FCC forms which already incorporate, or will be nodified to in-
corporate, a short provision inquiring as to whether particul ar applications con-
stitute a “major action” under our NEPA rules.

*17 F. Federal rules which overlap, duplicate, or conflict with these rules

There are none of which we are aware. This action is designed to bring our rules
into conpliance with the provisions of NEPA, as well as to informour regul at ees
what the Conmi ssion expects of themwith regard to RF radi ati on exposure. We are

pointing to existing or future standards and regul ati ons which nay apply to our
regul atees, and no overlap or duplication is foreseen

G Any significant alternative mnimzing i npact on small entities and consi stent
with the stated objective

Because of our |egal obligations under NEPA, we believe it necessary to anend our
rules to address the environnental inpact of RF radiation emtted fromtransnitting
facilities we authorize. We see no reasonable alternative to this action, and the
new rul e appears to offer the nost |ogical approach to assure conpliance with ap-

pl i cabl e standards. There are alternative ways of addressing this issue. For
exanpl e, we m ght have consi dered adopting our own radiation standards i ndependent
of those set by other agencies. Such standards coul d concei vably have | ess i npact
(or nmore) on small entities. However, we believe that we have neither the exper-
tise nor the authority to set health and safety standards, and we choose to defer
to other agencies or a qualified non-governnent organization in establishing safe

| evel s for RF radiation. We m ght al so have chosen to take no action at all
However, this would be inadvisable for at |east two reasons. First, we are | e-
gally obligated under NEPA to determ ne whether Comm ssion “mgjor actions” signifi-
cantly affect “the quality of the human environnent.” Secondl y, we believe that
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our regul atees desire and expect us to clarify our nutual responsibilities in this
i nportant area of grow ng public concern.

VI. Odering C auses

ACCORDI NALY, IT IS ORDERED that, effective October 1, 1985, Part 1 of the Conm s-
sion's Rules and Regul ations, 47 CF.R Part 1, IS AMENDED as set forth in Appendi x
1, and that the amendnment will be applicable to applications filed on or after this
effective date. This action is taken pursuant to the provisions of Sections 4(i),
4(j), and 303(r) of the Communications Act of 1934, as anended, 47 U S.C 88§
154(i), 154(j) and 303(r), and Section 553 of the Administrative Procedure Act, 5
U S.C. 8§ 553.

Further information on this matter may be obtained by contacting Dr. Robert C eve-
land, O fice of Science and Technol ogy, (202) 632-7040, or M. Stephen Klitzman,
O fice of General Counsel, (202) 632-6405.

FEDERAL COVMUNI CATI ONS COWM SSI ON
WLLIAM J. TRICARI CO, Secretary

FN1. Notice of Inquiry, General Docket No. 79-144, 44 Fed.Reg. 37008 (1979), 72
F.C.C.2d 482 (1979).

FN2. 42 U.S.C. 8§ 4321 et seq. (1976).

FN3. Notice of Proposed Rul e Maki ng, General Docket No. 79-144, 47 Fed.Reg. 8214
(1982), 89 F.C.C. 2d 214 (1982). See al so 47 Fed.Reg. 10871 (1982) and 47 Fed. Reg.
27384 (1982) (Correction and Order Extending Tinme for Filing Corments and Reply
Conment s) .

FN4. See 42 U.S.C. § 4322(2)(c) (1976). See also NO, supra note 1, at para. 12—
13; NPRM supra note 3, at para. 11; State of Alaska v. Andrus, 591 F.2d 537,
540-41 (1979), quoting Natural Resources Defense Council, Inc. V. Mrton, 388

F. Supp. 829, 834 (D.D.C.1974), aff'd mem, 527 F.2d 1386 (D.C.Cr.), cert. denied,
427 U.S. 913 (1976). (“The term ‘actions' refers not only to actions taken by fed-
eral agencies; but also to decisions nade by the agencies such as the decision to
grant a license, which allows another party to take an action affecting the envi-
ronment.”) Under NEPA, each federal agency is required to prepare a detailed en-
vironnental inpact statenent for any “major” action it takes “significantly affect-

ing the quality of the human environnent.” 42 U S.C. § 4332(2)(c). Such a state-
nment need not be prepared whenever the agency can satisfy itself that its proposed
action will not significantly affect the environnent. The NEPA gui del i nes i ssued

by the Council on Environmental Quality (CEQ also permt agencies to exclude cate-
gorically from NEPA processing those actions “which do not individually or cunul a-

tively have a significant effect on the human environnent ...” 40 CF.R § 1508.4
(1980). Even when a proposed acti on does have a significant effect on the human
environnent, that action nmay still be taken if the benefits of the action outweigh
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t he environnental consequences. NEPA requires only that the benefits be wei ghed
agai nst the costs in any environmental assessment or environnental inpact state-
ment .

FN5. See Calvert Ciffs' Coordinating Commttee, Inc. v. United States A E. Conin.,
449 F.2d 1109, 1115 (D.C.Cr.1971).

FN6. See Natural Resources Defense Council, Inc. v. S.E.C., 432 F. Supp. 1190, 1207-
1208 (D.C. D. C.1977), rev'd on other grounds, 606 F.2d 1031 (D.C Cir.1979), citing
S.Rpt. No. 91-296, 91st Cong., 1st Sess. 18-19 (1969).

FN7. See 29 C.F.R § 1910.97(a)(2). The OSHA gui de recomrended that exposure not
exceed a power density of 10 milliwatts per square centinmeter (mMNcm?) or the mean-
squared electric field strength and nmean-squared magnetic field strength equiva-

| ents of 40,000 volts squared per neter squared or 0.25 anperes squared per neter
squared, respectively, averaged over any six-mnute period. These OSHA gui del i nes
were not devel oped by OSHA itsel f, but, rather, represented a direct adoption by
OSHA of a preexisting standard devel oped by a non-governnent, independent organiza-
tion, the Anerican National Standards Institute (ANSI). (See para. 24, Infra.)

FN8. See 47 Fed. Reg. 23477 (1982).

FNO. See 49 Fed.Reg. 5318 (1984).

FN10. ANSI (C95.1-1982 (revision of ANSI C95.1-1974). Copyright 1982 by the Insti-
tute of Electrical and El ectronics Engineers, Inc., New York, N Y. 10017. The
ANSI protection guides recomrend various tinme-averaged val ues for safe exposure in
five different frequency bands. Recommended equi val ent pl ane-wave, free-space
power density levels are 100 nmilliwatts per square centimeter (mMWcm?) for 300 kHz
to 3 MHiz, 1 mM¥cm? for 30-300 MHz, and 5 mMWcm 2 for 1500 MHz to 100 GHz, with
transitional levels in the intervening frequency bands. Copi es of the ANSI recom
nmendations are available fromthe Anerican National Standards Institute, 1430

Br oadway, New York, N. Y. 10018 or from Standard Sal es—I EEE, 445 Hoes Lane, Pis-
cataway, N.J. 08854.

FN11. See Ofice of Managenent and Budget, “Final Issuance of OMB Circul ar No. A-

119, ‘Federal Participation in the Devel opnent and Use of Voluntary Standards'
47 Fed. Reg. 49496 (1982).

FN12. See GTE Comments, at 5, citing Conm ssion Rules, § 73.317(g)(21)(ii), incorpo-
rating the National Electrical Code.

FN13. 1d., citing Order Termi nating Proceeding in Docket No. 21371, rel eased August
6, 1982 (FCC 82-359) (Comm ssion terninated docket proceeding to devel op standards
for RF test sites partially because ANSI was creating such a standard.) See al so
the NO in this proceeding, supra note 1, at para. 9, citing previous Conmi ssion
reliance on an earlier OSHA/ ANSI RF radiation standard.
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FN14. See 47 Fed.Reg. 57338 (1982).

FN15. See NPRM note 3, supra.
FN16. See note 10, supra.

FN17. See 29 C.F.R 8§ 1910.99, “Source of standards,” identifying the basis for
OSHA' s RF radi ati on gui de.

FN18. See note 4, supra.

FN19. “Interim Guidelines on Limts of Exposure to Radi of requency El ectronagnetic
Fields in the Frequency Range from 100 kHz to 300 GHz,” published in Health Phys-
ics, Vol. 46, No. 4, pp. 975-984 (April 1984).

FN20. See, e.g., Metropolitan Edison Co. v. People Against Nuclear Energy, 460 U.S

766, 775 (1983) (“The federal action that affects the environment in this case is
permtting renewed operation of [the Three Mle Island— nuclear reactor].”) (em
phasi s added); People vs. Nuclear Energy vs. Nucl ear Regul atory Conmi ssion, 678
F.2d 222, 231 (D.C.Cir.1982) (The “ ‘mmjor federal action’ in the case of TM-1 is
t he Conmi ssion's continued exercise of supervisory responsibility over its op-
eration and nai ntenance.”). See al so Far East Broadcasting Co., Inc., 65 F.C.C 2d

496 (1977) (FCC denied petition opposing |icense renewal on basis of alleged radia-
tion effects.)

FN21. See, e.g., 40 C.F.R 8§ 1508.18 (1978) defining “major Federal actions” to
“include new and continuing activities.” See also Lee v. Resor, 348 F. Supp. 389,
395 (M D. Fla.1972) (citing CEQ guidelines applying NEPA requirements to continuing
programs or activities.)

FN22. See, e.g., Lathan v. Volpe, 455 F.2d 1111, 1116, 1121 (9th Cr.1971) (NEPA
does not apply retroactively, but is is applicable to continuing or ongoing federa
projects, including those commenced prior to January 1, 1970, the effective date of
the NEPA statute); 40 C.F.R § 1502.9(c)(1)(ii), the CEQ regulation requiring
agencies to nodify environnmental analyses in order to take into account “signifi-
cant new circunmstances or information relevant to environnmental concerns and bear -
ing on the proposed action or its inmpact;” Scientists' Institute for Public |Infor-

mation, Inc. v. AEC, 481 F.2d 1079, 1088 (1973); Monarch Chem cal Wrks, Inc. v.
Exxon, 452 F. Supp. 493 (D.C. Neb.1978), aff'd 604 F.2d 1083 (8th GCir.1979); Bennett

v. Taylor, 505 F.Supp. 800 (D.C.La.1980).

FN23. Al though both the NEPA statute and the acconpanying | egislative history are
silent on grandfathering, the legislative intent is explicit in its enunciation of
concern for ongoing environmental quality, a value which will be endangered by, and
i nconsistent with, grandfathering of facilities despite possibly changi ng environ-
ment al circumstances and standards. Consi der for exanple, the situation of an FM
radio facility first Iicensed under one RF exposure standard in 1985. When it
cones up for renewal seven years later, the application should be exam ned in the
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light of current environmental circunstances and RF exposure standards in 1992 in
order to protect both environnmental quality and the public health and safety at
that tinme. Grandfathering such a facility in 1985, however, woul d preclude such
an exam nation.

FN24. See, e.g., 40 C.F.R § 1508.18 defining “najor Federal actions.”

FN25. See, e.g., Comments of Mdtorola, Inc., the NAB, and the TVBAC, para. 11-13,
supra.

FN26. See ANSI (C95.3-1973, “Anmerican National Standard Techni ques and I nstrunenta-
tion for the Measurenment of Potentially Hazardous El ectronmagnetic Radiation at M -
crowave Frequenci es” and ANSI (C95.5-1981, “American National Standard Recommended
Practice for Measurenent of Hazardous El ectromagnetic Fiel ds—RF and M crowave.”
Bot h publications are available from ANSI. See note 10, supra, for address.

FN27. See 44 Fed.Reg. 38913 (1979).

FN28. The CEQ gui delines allow agencies to identify actions which do not normally
have a significant effect on the quality of the human environment and to “categori -
cally exclude” such actions from environmental processing requirenents. See 40
C.F.R 88 1500-1508, et seq.

FN29. See para. 58, infra, for discussion of our proposal regarding categorical ex-
cl usi on.

FN30. See, e.g., Comments and Reply Comments of the American Radi o Rel ay League
(ARRL), and CBS, Inc.

FN31. See, e.g., Comments and Reply Comments of the TVBAC, and NAB, and Thomas C
Agost on.

FN32. To our know edge, only Portland and Mul t nomah County, Oregon, the Common-

weal th of Massachusetts, the state of New Jersey, and the New York Port Authority
have adopted RF radi ati on standards concerni ng general popul ati on exposure. The
New York Port Authority standard applies solely to facilities transmtting fromthe
World Trade Center in New York City. A few other states are al so considering the
adopti on of RF radiati on exposure standards. For further details of these state
and | ocal actions, see conments or reply comrents filed in this proceeding by the
American Radi o Rel ay League, the Association for Broadcast Engi neering Standards,
Inc., the National Association of Broadcasters, and the TV Broadcasters Al I|ndus-
try Commttee.

FN33. See para. 58, infra.

FN34. It should al so be noted that under the Conmi ssion's present rules inplenent-
i ng NEPA, the Commi ssion may, on its own notion or on the motion of an interested
person, decide that the preparation of an environnental inpact statenent is war-
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ranted. 47 C.F.R § 1.1305(c) (1977). See also 47 CF.R 8§ 1.1313(b)(2) with re-
gard to staff responsibility for preparing a draft environnental inpact statenent.

FN35. The final |anguage of the rule we are issuing has been nodified fromthe text
of the proposed rule in several respects, all of which, we believe, are within the
scope of our original NPRM We have nodified the proposed rule so that it wll

only apply to certain services and have added a note to that effect. We have
clarified the introductory clause to make clear that we are adding to the “nmjor
actions” listed in paragraph (a) and to the provisions of paragraph (c) of Section

1. 1305 of the Commi ssion's NEPA rules. W have del eted the proposed paragraph
dealing with em ssion standards for RF radiation since the only applicable standard
woul d be the one established for mcrowave ovens by the Food and Drug Admi nistra-
tion, and no evidence has been presented that m crowave ovens constitute a hazard
to the public from RF radiation. We have added | anguage to clarify the applica-
bility of this rule to |icense renewal s and nodifications of existing facilities,
as fully explained in para. 29-31, supra. We have revised the | anguage in para-
graph (d) to incorporate by reference into our NEPA processing rules the ANSI stan-
dard, C95.1-1982. Finally, we have deleted reference to federal standards or
guidelines in order to allow for flexibility in our consideration of the applica-
bility of such standards or guidelines to our statutory obligations under NEPA.

FN36. See NPRM note 1, supra, at para. 19, 39-43, 95-96.

FN37. See In the Matter of Establishnment of Donestic Communi cations-Satellite Fa-
cilities by Non-CGovernnent Entities, 38 F.C.C. 2d 665, 700-704 (1972).

FN38. Further Notice of Proposed Rul e Maki ng, Gen.Docket 79-144, Fed.Reg. (1985).

FN39. This analysis is nade pursuant to the provisions of the Regulatory Flexibil-
ity Act of 1980, 5 U.S.C. § 603.

*18 Appendi x 2—Amy be seen in the FCC Dockets Branch, 1919 M Street, N W, Washing-
ton, D.C.

Amendnent of Part 1
Appendi x 1

Subpart I, Part 1, Chapter 1 of Title 47 of the Code of Federal Regulations is
amended by addi ng a new paragraph (d) to Section 1.1305 to read as foll ows:

Section 1.1305 Major actions

(d) In addition to the actions listed in paragraph (a) and to the provisions of
paragraph (c) of this section, and notwi thstandi ng the provisions of paragraph
(b) of this section, Conm ssion actions granting construction permts, |icenses
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to transmt or renewals thereof, or Comm ssion actions authorizing nodifications
in existing facilities, will be treated as major actions if the facility or op-
eration in question would result in exposure of workers or the general public to
| evel s of radiofrequency radiation in excess of the “Radi o Frequency Protection
CGui des” recomended in “Anerican National Standard Safety Levels with Respect to
Human Exposure to Radi o Frequency El ectromagnetic Fields, 300 kHz to 100 GHz,”
(ANSI (C95.1-1982), issued by the Anerican National Standards Institute (ANSI),
1430 Broadway, New York, New York 10018, and copyright 1982 by the Institute of
El ectrical and El ectronics Engineers, Inc., 345 East 47th Street, New York, New
York 10017.

Not e: The provisions of paragraph (d) shall only apply to facilities and

services |licensed or authorized under Parts 5, 25, 73, and 74 (Subparts A and

G only) of the FCC Rul es and Regul ati ons.

FCC
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